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SYLLABUSBY THE COURT

1. “A drcuit court’ sentry of summary judgment isreviewed denovo.” SyllabusPoint 1,
Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

2. “Itisacontravention of public policy and actionableto discharge an employeebecausehe
has filed aworkmen’s compensation claim against hisemployer.” Syllabus Point 2, Shanholtz v.
Monongahela Power Co., 165 W.Va. 305, 270 S.E.2d 178 (1980).

3. “Inorder tomakeaprimafaciecaseof discrimination under W.Va. Code, 23-5A-1, the
employeemug provethat: (1) anon-thejobinjury wassugtained; (2) proceedingswereingtituted under
the Workers Compensation Act, W.Va.Code, 23-1-1, et seq.; and (3) thefiling of aworkers
compensation claim was a significant factor in the employer’ s decision to discharge or otherwise
discriminate against the employee.”  Syllabus Point 1, Powell v. Wyoming Cablevision, Inc., 184

W.Va. 700, 403 S.E.2d 717 (1991).



Per Curiam:

Thisisan gpped by Dde G. Netor of an order from the Circuit Court of Tucker County
granting summary judgment in favor of Bruce Hardwood HoorsL.P., doa Bruce Hardwood, aDivison
of B.H.F.G. Corporation (“Bruce Hardwood").! Thetrial court ruled that Nestor’s workers
compensation discrimination claim againgt BruceHardwood, Mr. Nestor’ sformer employer, failledasa
matter of law. Mr. Nestor contends that summary judgment was improper.

We concludethat Mr. Nestor has set forth aprima facie case of workers compensation
discrimination, and that there are materia facts at issue that make summary judgment improper.

Accordingly, we reverse the trial court’s entry of summary judgment.

l.

The gppdlant, Dale G. Nestor, 11, was hired by Bruce Hardwood in October 1990. He
wasterminated on May 20, 1998. Before hewasterminated, Mr. Nestor wasa502 (or side matcher)
machineoperator. Hisdutiesind uded monitoring thetolerances of wood flooring stripsasthey fed through
the 502 machine, and the mai ntenance of the 502 machine. Throughout hisemployment with Bruce

Hardwood, Mr. Nestor had an excellent work record.

This apped isafollow-up to Nestor v. Bruce Hardwood Flooring, L.P., 206 W.Va. 453,
525 S.E.2d 334 (1999) (per curiam), wherein this action was reversed and remanded to afford the
Circuit Court of Tucker County an opportunity to set forth findingsof fact and condusionsof law in support
of itsentry of summary judgment.



During Mr. Nestor’ semployment, Bruce Hardwood had asafety and disciplinary policy
providing that “[aln employee may be discharged immediatdy without prior warning for aseriousviolaion
of safety rulesor indructionsincluding . . . [r]eaching into amachinewhileit isrunning or before moving
parts have stopped|.]”

OnMay 19, 1998, Mr. Nestor wasinjured whileatempting to removeapiece of janmed
wood fromthe502 machine. Hisinjury required four ditchesin hislittlefinger. At thehospitd, Mr. Nestor
began the paperwork necessary to apply for workers' compensation benefits.

Thenext day, May 20, 1998, Bruce Hardwood terminated Mr. Nestor’ semployment.
According to Bruce Hardwood, Mr. Nestor had violated its safety and disciplinary policy by reschinginto
amachinewhilethe machine partswere sill moving. Mr. Nestor deniesthat the machine s partswere
moving when he attempted to unjam the 502 machine.

On December 12,1998, Mr. Nedtor filed an actioninthe Circuit Court of Tucker County
against Bruce Hardwood, alleging workers' compensation discrimination. Mr. Nestor sought
compensatory and punitive damages.

OnFebruary 16, 1999, Bruce Hardwood filed amoationfor summary judgment. OnMarch
29, 1999, thetrial court granted summary judgment in favor of Bruce Hardwood.  MrNetr
gpped ed theadverse summary judgment ruling, and on December 6, 1999, this Court, in Nestor v. Bruce
Hardwood Flooring, L.P., 206 W.Va. 453, 525 S.E.2d 334 (1999) (per curiam), reversed and
remanded the caseto thelower court for compliance with thestandards set forth in Fayette County Nat.

Bank v. Lilly, 199 W.Va. 349, 484 S.E.2d 232 (1997).



Following thisCourt sorigind decigoninthismeatter, Mr. Nestor filed with thetrid court
amotion to recongder the court’ sMarch 29, 1999 ruling and amation for partial summary judgment. In
support of hismotion, Mr. Nestor submitted evidence that Bruce Hardwood had in place apolicy that
reduced itssupervisors bonusesfor each work-rdated injury sugtained by a Bruce Hardwood employee.
Mr. Nestor asserted that such evidence reveded amoative for Bruce Hardwood supervisorsto commit
workers compensation discrimination.

Bruce Hardwood filed itsresponseto Mr. Nestor’ smotions and aso filed acrossmotion
for summary judgment. A hearingwasheld on January 14, 2000, ondl mations. On August 29, 2000,
thetrid court confirmeditsoriging order granting summary judgment for Bruce Hardwood, and denied M.
Nestor’ smotion for recondderation. Initsorder, thetrid court indicated thet inasmuch as gpproximately
30to40 percent of Bruce Hardwood' s500 employeeshead previoudy filedworkers compensationdams
without being terminated, it was unlikely that Bruce Hardwood Hooring would discriminate againgt Mr.
Nestor who had such a small compensation claim.

ThisCourt, again, hasbefore it theissue of whether the granting of summary judgment for
the defendant-gppellee was gppropriate. “A circuit court’ sentry of summary judgment isreviewed de
novo.” Syllabus Point 1, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

Mr. Nestor filed suit under W.Va. Code, 23-5A-3[1990]. W.Va. Code, 23-5A-3(a)
[1990] provides, in part, that:

It shdl beadiscriminatory practicewithin the meaning of section one

[W.Va. Code, 23-5A-1] of thisartideto terminate an injured employee

whiletheinjured employeeisoff work dueto acompensableinjury within

the meaning of articlefour [W.VVa. Code, 23-4-1 et seq).] of thischepter

andisrecdving or isdigibleto recaivetemporary tota disahility benefits,
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unlesstheinjured employee has committed aseparate dischargeable
offense.

W.Va. Code 23-5A-3[1990] isacodification of West Virginia scommon law. Under
Wegt Virginialaw, “[i]t isacontravention of public policy and actionableto discharge an employees because
he hasfiled aworkmen’ s compensation claim againgt hisemployer.” Syllabus Point 2, Shanholtz v.
Monongahela Power Co., 165 W.Va. 305, 270 S.E.2d 178 (1980).

In Powell v. Wyoming Cablevision, Inc., this Court defined what an employee must
show in order to make a primafacie case of workers' compensation discrimination.

Inorder to makeaprimafadiecaseof discrimination under W.VaCode,

23-5A-1, the employee must provethat: (1) anon-the-job injury was

sustained; (2) proceedings were instituted under the Workers

Compensation Act, W.VaCode, 23-1-1, et seq.; and (3) thefiling of a

workers compensation clamwasasgnificant factor intheemployer’'s

decision to discharge or otherwise discriminate against the employee.
SyllabusPoint 1, Powell v. Wyoming Cablevision, Inc., 184 W.Va. 700, 403 S.E.2d 717 (1991).

Thisisthesamethree-sep andyssthat isapplied under the West VirginiaHuman Rights Act, W.Va.

Code, 5-11-1, et seqg. [1967]. In Powel v. Wyoming Cablevision, “we used the proof schemes of
our discrimination casesunder theWest VirginiaHuman Rights Act, W.Va. Code, 5-11-1[1967] & .,
to determine when discrimination had occurred under W.Va. Code, 23-5A-3[1990].” S. Peter v.
Ampak-Division of Gatewood Products, Inc., 199 W.Va. 365, 369, 484 S.E.2d 481, 485 (1997)
(per curiam).

In Barefoot v. Sundale Nursing Home, this Court stated that “[a] circuit court may

not grant adefendant’ s motion to dismissif the plaintiff has dleged the dements of aprima facie case

(assuming there are no other defectsin the pleadings).” Barefoot v. Sundale Nursing Home, 193
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W.Va 475,485n.16, 457 SE.2d 152, 162 n.16 (1995). “[T]heshowing the plaintiff must makeasto
thedementsof the prima facie casein order to defest amoation for summary judgment isde minimis”
Syllabus Point 4, in part, Hanlon v. Chambers, 195 W.Va. 99, 464 S.E.2d 741 (1995).

In employment discrimination cases, there is often very little direct evidence of
discriminatory intent. This Court has said that

[blecause discrimination is essentidly an dement of themind, there will

probably bevery little direct proof available. Direct proof, however, is

not required. What isrequired of the plaintiff isto show someevidence

whichwould sufficiently link theemployer’ sdecisonandtheplaintiff’s

datusasamember of aprotected classso asto giveriseto aninference

that the empl oyment decision wasbased on anillegal discriminatory

criterion.

Conaway v. Eastern Associated Coal Corp., 178 W.Va. 164, 170-71, 358 S.E.2d 423, 429-30
(1986).

Tosurviveamoation for summary judgment, “the plantiff must meke some showing of fact
which would support aprimafacie casefor hisclam.” Syllabus Point 2, in part, Conaway v. Eastern
Associated Coal Corp., 178 W.Va. 164, 358 S.E.2d 423 (1986). The plaintiff isonly required to
“show aninferenceof discrimination.” SyllabusPoint 2, in part, Barefoot v. Sundale Nursing Home,
193W.Va. 475,457 SE.2d 152 (1995).> At thesummary judgment stage, al inferences drawn areto

bemadeinfavor of thenonmoving party. Both this Court and the court bdow “must draw any permissble

[ T]heplantiff isnot required to show that the defendant’ sproffered reasonswerefa seor played
noralein thetermination, but only thet they were nat the only reasonsand the prohibited factor was e leest
one of the ‘motivating’ reasons. See, e.g., Price Waterhouse v. Hopkins, 490 U.S. 228, 109 S.Ct.
1775, 104 L.Ed.2d 268 (1939) (plurdity opinion) (whereemployer showsalegitimetemoative, theplantiff
need not show the prohibited factor wasthe sole or principa reason or the ‘truereason’).” Barefoot v.
Sundale Nursing Home, 193 W.Va. at 487 n.18, 457 S.E.2d at 164 n.18 (1995).
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inferencefrom the underlying factsin thelight most favorableto the party opposing themation.” Painter
v. Peavy, 192 W.Va at 192,451 SE.2d a 758. *“Indetermining whether the plaintiff hasmet thede
minimisinitia burden of showing drcumdancesgiving riseto aninferenceof discrimination, thefunction
of thecircuit court on asummary judgment motion isto determinewhether the proffered admissible
evidence shows circumstances that would be sufficient to permit arationa finder of fact to infer a
discriminatory motive” SyllabusPoint 4, inpart, Hanlonv. Chambers, 195W.Va 99, 464 SE.2d 741
(1995).

Whether an adverse employment action was motivated by adiscriminatory animusis
ordinarily aquestion best resolved by ajury. “[T]heissueof discriminatory animusisgenerdly aquestion
of fact for thetrier of fact, especially whereaprimafacie caseexists. Theissue doesnot becomea
question of law unless only one condusion could bedravn from therecordinthecase” Conrad v. ARA

Szabo, 198 W.Va 362, 370, 480 S.E.2d 801, 809 (1996).

.
With these principlesin mind, wereview the record below to seeif Mr. Nestor has
provided sufficient evidence of discriminatory conduct to withstand a motion for summary judgment.
Frg, we examinewhether Mr. Nestor established aprima facie case of discrimination.
OnMay 19, 1998, Mr. Nestor sustained an on-the-job injury, and hefiled for workers compensation

benefits that same day. The next day, May 20, 1999, Mr. Nestor was fired.



Itisclear that Mr. Nestor stisfiesthefirst two prongsof thetest for establishing aprima
facecaseof discriminaion. Atissueiswhether Mr. Nestor’ sfiling of aworkers compensation damwas
asignificant factor in Bruce Hardwood' s decision to terminate him -- the third prong of the test.

Indetermining if acausal connection exigs between thefiling of aworkers compensation
clamand an adverseemployment action, Powd | indructsusto look at avariety of factorsthat include
“[p]roximity intime of the claim and thefiring . . . [€]vidence of satisfactory work performance and
supervisory evauationsbeforetheaccident . . . [and] evidence of an actud pattern of harassing conduct
for submitting the [workers' compensation] claim [.]” 184 W.Va. at 704, 403 S.E.2d at 721.

Applying thesefactors, thetiming of Mr. Nestor’ stermination cregtes an inference of
discriminatory conduct by Bruce Hardwood. Also, prior to being fired, Mr. Nestor was an excdllent
employee who received satisfactory employment evaluations.

Additiondly, Mr. Nestor also digputes Bruce Hardwood' s contention that it had never
terminated any employee for having filed aworkers' compensation claim.

Inreviewing therecord in this case, we condude that Bruce Hardwood' s supervisor bonus
system could encourage a supervisor to discriminate against an employeewho filesfor workers
compensation benefits, even if as Bruce Hardwood aleges, the bonus system hdlps reduce workplace
injuries. Furthermore, thefear of being fired could have achilling effect on aworker’ sdecisontofilefor

workers compensation benefits. Because conflictinginferencescan bedrawn from BruceHardwood' s



bonus system, the jury becomes crucial in resolving the conflicting inferencesthat could be
concluded from the evidence.®
These permissibleinferences are sufficient to establish the third prong of thetest for a
primafaciecaseof workers compensation discrimination. Additiondly, that Mr. Nestor madeaprima
facie caseis acknowledged by thetrid court initsorder granting summary judgment in favor of Bruce
Hardwood. And, whether Mr. Nestor can prove that Bruce Hardwood' s claimed legitimate non-
discriminatory reason for Mr. Nestor’ stermination is pretext is a question for the trier of the facts.
Thereisadso an unresolved question of fact asto whether Mr. Nestor actually violated
Bruce Hardwood' ssafety policy. According to Mr. Nestor, he only reached into the machine after it
sopped. However, severd Bruce Hardwood employees submitted affidavits sating thet Mr. Nestor told

them that he had stuck his hand into the machine while the machine parts were still moving.

*Also, if this caseis litigated under the burden-shifting analysis applicable in mixed-
motive employment discrimination cases, the burden will ultimately be upon Bruce
Hardwood to prove that the challenged decision would have been made in the absence
of an unlawful motive. See Bailey v. Norfolk and Western Ry. Co., 206 W.Va. 654, 669,
527 S.E.2d 516, 531 (1999); Syllabus Point 8, Page v. Columbia Natural Resources,
Inc.,, 198 W.Va 378, 480 S.E.2d 817 (1996) (“Once the plaintiff in an action for
wrongful discharge based upon the contravention of a substantial public policy has
established the existence of such policy and established by a preponderance of the
evidence that an employment discharge was motivated by an unlawful factor
contravening that policy, liability will then be imposed on a defendant unless the
defendant proves by a preponderance of the evidence that the same result would have
occurred even in the absence of the unlawful motive.”).
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Becausetherecord bdow could leed arationd trier of fact tofind for the plaintiff, summary
judgment was ingppropriate, and thetria court’ sruling that punitive damages are not available was

premature.

[1.
The August 29, 2000 order of the Circuit Court of Tucker County granting summary
judgment for Bruce Hardwood is reversed and this case is remanded for further proceedingsin
accordance with this opinion.

Reversed and Remanded.



